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Proposed Rule FAR-2017-0006-0001: Exception from Certified Cost
or Pricing Data Requirements — Adequate Competition

FAR Case 2017-006, “Exception From Certified Cost
or Pricing Data Requirements-Adequate Price
Competition”

Proposed Rule; Published in the Federal Register on
June 12, 2018. Comments are due by August 13,
2018

Background

Anytime certified cost or pricing data is involved, we
take interest. In this case, there’s a new rule being
proposed that changes how the FAR reads related to
the Competition exclusion to cost or pricing data.
Below is a short discussion of the changes. In
general, while there are some obvious places that
the DFARS will need to be beefed up a bit, this
appears to be a move to clarify requirements that
already exist today rather than a major change to
this exception to certified cost or pricing data.

First of all, this is a proposed rule. If you’re not
familiar with the process of how a rule goes from
proposed to final, you can find a primer here.
Obviously, you don’t want to change your
procedures based on proposed rules — the final
ruling won’t come out until sometime after August
2018...if at all.

This particular proposed rule carves out how
Competition affects cost or pricing data
requirements for the DoD, NASA, and Coast Guard.
We do a lot of work with the DoD so we are familiar
with the differences between the FAR and DFARS in
this area. We won’t be commenting on the Coast
Guard or NASA supplements.

If you have experience navigating the FAR, you’ve
probably experienced cases where you thought you
understood a clause, only to realize that you really
should have included a review of a supplement
(DFARS, or instance) to get the full story. The clause
that this proposed change applies to is, by far, the
clause that we’ve seen this occur most often with.

The FAR defines three cases in which adequate
competition provides an exception from certified
cost or pricing data. These are as follows, in heavily
paraphrased form:

FAR “Competition Adequacy”

1. Two or more offers are received, award is
made to the best value offeror, and there’s no
finding that the other offers are unreasonable.

2. There’s a single offer, but that offer was
submitted with an expectation of competition.

3. Price analysis demonstrates that an offered
price is sufficiently comparable to pricing of
contracts that resulted from competition.

The DFARS currently differs in case 2 above, that of a
“single offer.” In the DFARS, the exception to
certified cost or pricing data does not apply unless
an official above the level of the CO approves the
determination that the price is reasonable.
Furthermore, the DFARS requires that unless noted
exceptions apply, a cost or price analysis must be
completed to determine price reasonableness.

Proposed Change

The proposed rule change further separates the DoD
on this point. It doesn’t change the three FAR
definitions, it simply states that they don’t apply to
DoD, NASA, or the Coast Guard. For these agencies,
“adequate competition is only achieved when two or
more responsible offerors, competing
independently, submit responsible and viable bids.”
You can find a side-by-side comparison of the
current FAR and proposed rule at the end of this
article.

Needed Clarifications

This leaves some holes for the supplements to fill:
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1. Notice that by striking out all three cases of
competition adequacy currently found in the FAR,
the DoD, NASA, and Coast Guard no longer have a
requirement that award is made to the best value
offeror. In theory, as long as the offerors acted
independently and submitted responsible and viable
bids, award could be made to any offeror for any
reason regardless of “best value.” This will no doubt
be patched.

2. There’s no requirement that both offers are
determined “reasonable.” Instead, they have to be
“viable,” the definition of which is “capable of
working successfully; feasible.” The concept of
“reasonable” is pretty well understood in federal
contracting. What value does it add to change to
term that is not used as widely?

3. The notion that current offers may be compared
to past competitions is no longer present. This is the
one part of this change that could hurt a bit. | don’t
know how often competition is being claimed in
cases where pricing is being compared to past
competition, but removing this clause will have only
negative effects on award timelines and
administrative cost of procurements. As long as the
price analysis passes the sniff test, as outlined by the
requirements set forth in the FAR, | can’t imagine
that requiring certified cost or price analysis in these
cases is going to result in value to the government
that outweighs cost. Conducting a cost analysis is
10-20x more expensive than a price analysis. We all
love having access to data and seeing the “truth,”
but it comes at a significant cost!

Conclusion

This proposed rule change probably won’t have a
large impact on contractors and subcontractors,
though we’re hopeful that some of the holes
mentioned here are filled before the final rule is
released. Our comment on this rule is basically

IC”

“Stick to known terminology and don’t spend dollars
to pick up pennies.” d - patrick Mathern

Helpful Links and Related Content
e www.SpendLogic.com Automated price analysis
software solutions

e  https://www.regulations.gov/document?D=FAR
-2017-0006-0001 Federal Register — view the
actual rule change and submit comments

e  https://www.federalregister.gov/uploads/2011/
01/the rulemaking process.pdf Overview of
the Federal Register rulemaking process
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e  President and Founder of SpendLogic; based in
Santa Barbara, CA

e Available for training and speaking engagements
related to cost and price analysis and related
subjects such as commercial item
determinations, source justifications, and
subcontractor audits.

e SpendLogic provides subcontract cost and price
analysis services, conducts supplier audits,
automates CPSR compliant price analysis for
contractors, and assists subcontractors with
proposals and audits.

e Committed to helping companies effectively and
efficiently meet the needs of federal contractors
and subcontractors related to procurement
compliance.
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Comparison of Current and Proposed FAR Revisions

Proposed Amendments
(Highlighted)

Current FAR

3. Amend section 15.403-1 by—
a. Revising the heading of
paragraph (c); and

b. Revising paragraph
read as follows:
15.403-1

Prohibition on obtaining
certified cost or pricing data
(10 U.Ss.C. 2306a and 41 U.S.C.
chapter 35).

*x kX xX Kk %

(c) Standards for exceptions
from certified cost or pricing
data requirements.

(c) (1) to

(1) Adequate price competition.
(i) For agencies other than DoD,
NASA, and the Coast Guard,

a price is based on adequate
price competition if—

(A) Two or more responsible
offerors, competing
independently, submit priced
offers that satisfy the
Government's expressed
requirement and if-—

(1) Award will be made to the
offeror whose proposal
represents the best value

(see 2.101) where price is a
substantial factor in source
selection; and

(2) There is no finding that the
price of the otherwise
successful offeror is
unreasonable. Any finding that
the price is unreasonable must
be supported by a statement of
the facts and approved at a
level above the contracting
officer;

(B) There was a reasonable
expectation, based on market
research or other assessment,
that two or more responsible
offerors, competing
independently, would submit
priced offers in response to the
solicitation's expressed

(1) Adequate price competition.

A price is based on adequate
price competition if—

(i) Two or more responsible
offerors, competing
independently, submit priced
offers that satisfy the
Government’s expressed
requirement and if—

(A) Award will be made to the
offeror whose proposal
represents the best wvalue

(see 2.101) where price is a
substantial factor in source
selection; and

(B) There is no finding that the
price of the otherwise
successful offeror is
unreasonable. Any finding that
the price is unreasonable must
be supported by a statement of
the facts and approved at a
level above the contracting
officer;

(1i) There was a reasonable
expectation, based on market
research or other assessment,
that two or more responsible
offerors, competing
independently, would submit
priced offers in response to the
solicitation’s expressed
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requirement, even though only
one offer is received from a
responsible offeror and if-—

(1) Based on the offer received,
the contracting officer can
reasonably conclude that the
offer was submitted with the
expectation of
competition, e.qg.,
indicate that—

(i) The offeror believed that at
least one other offeror was
capable of submitting a
meaningful offer; and

(11) The offeror had no reason to
believe that other potential
offerors did not intend to
submit an offer; and

(2) The determination that the
proposed price is based on
adequate price competition and
is reasonable has been approved
at a level above the contracting
officer; or

(C) Price analysis clearly
demonstrates that the proposed
price is reasonable in
comparison with current or
recent prices for the same or
similar items, adjusted to
reflect changes in market
conditions, economic conditions,
quantities, or terms and
conditions under contracts that
resulted from adequate price
competition.

(ii) For DoD, NASA, and the
Coast Guard, a price is based on
adequate price competition only
if two or more responsible
offerors, competing
independently, submit responsive
and viable offers. (10 U.S.C.
2306a (b) (1) (A) (1)) .

* k% * K %

15.404-1

[Amended]

4. Amend section 15.404-1 by
removing from paragraph

(b) (2) (1) “(see 15.403-
1(c) (1) (1))” and adding " (see
15.403-1(c) (1) (i) and (ii))” in
its place.

circumstances

requirement, even though only
one offer is received from a
responsible offeror and if-—

(A) Based on the offer received,
the contracting officer can
reasonably conclude that the
offer was submitted with the
expectation of
competition, e.g.,
indicate that—

(1) The offeror believed that at
least one other offeror was
capable of submitting a
meaningful offer; and

(2) The offeror had no reason to
believe that other potential
offerors did not intend to
submit an offer; and

(B) The determination that the
proposed price is based on
adequate price competition and
is reasonable has been approved
at a level above the contracting
officer; or

(iii) Price analysis clearly
demonstrates that the proposed
price is reasonable in
comparison with current or
recent prices for the same or
similar items, adjusted to
reflect changes in market
conditions, economic conditions,
quantities, or terms and
conditions under contracts that
resulted from adequate price
competition.

circumstances
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